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Diversity of Marital Status as Affected 


by Divorce. 

It is now established beyond question that 
the courts of one state are not bound, under 
the “full faith and credit” provision of the 
Federal Constitution, to recognize a divorce 
granted in another state in which neither cf 
the parties was bona fide domiciled, even if 
the statutes of the latter state purport to 
its under 


eourts 


confer jurisdiction upon 
such circumstazces. This doctrine rests up- 
on the principle that jurisdiction of the sub- 
ject-matter of divorcee depends upon domi- 
ceil. ‘Therefore, it is not at all depen lent up- 
on the mode of service, whether personal or 
when the 
had co 
plete jurisdiction of the persons of both par 
An 


3 Sup. 


constructive, and applies even 


court which granted tne divorce m 


Andrews v. 


1902, p. 237, 2 


adil, & 


ties by their appearance. 
drews, Adv. 8S. U. S. 
Ct. Rep. 

An entirely different question, however, is 


or 


die 


presented when the party who procured the 
divorce was bona fide domiciled in the state 


where it was granted, but the other narty | 


was a nonresident, was served ecnstructively 
only, and did not appear. In this case the 
court clearly has jurisdiction of the sub- 
ject-matter, but has no jurisdiction of the 


person of the defendant, and the question is 
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No. 


vhether, in view of the nature of a divorce 


suit, it can proceed without jurisdiction of 


the person of defendant, and render a decree 


of divorce against him or her, as the case 


be, which the courts of another state 


bound, under the “full faith and eredit” 
ision, to recognize as affecting the mar- 
status of the 


York 


eiTect 


are 
pwr 
ital 
New 


rial 


nonresident spouse. The 


doctrine, refusing extraterrito- 


to a decree of Civoree rendered 


under such circumstances, was not over- 
ruled—at ! ast not entirery—by the decision 
of the United States 

Atherton v. Atherton, 181 U. 8S. 
ed. 794, 21 Sup. Ct. Rep. 544. 


int that ease seems to rest upon the assump- 


Court in 
135, 45 L. 


The decision 


Supreme 


tion that the wife had not, at the time the 
Kentucky divorce was granted, acquired a 
bona fide separate domicil in New York, but 
was still, im legal effect, domiciled with her 
husband im Kentucky, though actually liv- 
ing in New York. Upon that hypothesis, 
the decision is entirely consistent with the 
that 
state concede the sufficiency of constructive 


New York doctrine, for the courts of 


resident 


of the state where the divorce was granted, 


service when the defendant was a 


ulthough not within the state at the time, 
and the decision of the court of appeals in 
the Atherton Case the 
f fact (which seems to have been 
ignored in the prevailing opinion of the Su- 


rests upon express 


finding 


preme Court, though it is the ground of Mr. 
that the 
separate domicil in New 
of the 
It may be that the major- 


Justice Peckham’s dissent) wife 
had 
York 


Kentucky suit. 


acquired a 


prior to the commencement 


ity opinion, in expressly limiting the doc- 
of 
jhad been a “matrimonial domicil” in the 


trine the decision to cases where there 


state where the divorce was granted, did not 
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inean to exelude a ease where, prior to the 
divoree suit, the defendant had left the mat- | 
rimonial domicil and acquired a bona fide 
domicil in another state. However that 
may be, it is clear that that decision stil) | 
leaves open a broad field for the operation 
of the New Yerk doctrine. 

it is not the purpose of this article to 


discuss the intrinsic merits, either of the | 


doctrine that refuses to accord extraterrito- 
rial effect to a cecree of divorce granted in 
a state in which neither of the parties was 
domiciled, or of the doctrine that refuses to 
accord such etfect to a ceeree of divorce ren- 
dered in a state in which but one of the 
parties was domiciled, upon constructive 
service againct the other, who did not ap- 
pear; but to show, if possible, that the di- 


versity of marital status, as affected by | 


divorce, throughout the states, which is sup 
posed necessarily to result from the appli- 
eation of these doctrines, and which has 
been the cause of severe criticism of them, 
is not necessarily inherent in the doctrines 
themselves, though involved in some of the 
theories that have been resorted to im their 
support. It will be observed that both of 
these doctrines rest upon wnat are regarded, 
at least by the courts that adopt them, as 
fun‘amental principles of international 
law: In the one case, upon the principle 
that jurisdiction of the subject-matier of 
diveree depends upon domicil; in the other, 
upon the principle that a decree of divorcee 
is not a decree in rem in the sense that ju- 
risdiction over the person of the defendant 
may be «aispensed with. Assuming that 
these principles are sound, there is no diffi- 
culty in applying them to a decree of di 
vorce rendered in another country, as dis 
tinguished from one rendered in another 
State of the Union. In such a case the state 
courts are at liberty to consult their own 
publie policy and reject the decree, even 
conceding that the court which rendered it 
had complete jurisdictioa, tested by the laws 
of its forum. When, however, it is a ques 
tion of the recognition of such a decree ren 
dered in another state of the Uniou, thé 
court is confronted with the provision of the 
Federal Constitution (art. 4, § 1) requiring 
each state to give full faith and credit t« 
the public acts and judicial proceedings of 
every other. It is true that this provision 
does not appl: to decrees rendered without 
jurisdiction; but most, at least, of the 


COMMENT. 


sks —_________—__—_,— 
cede, expressly or by implication, the valid- 
itv of the decree in the state whee ren- 
dered, and since a decree can searcly be 
valid, even in the state where rendered, un- 
less the court has jurisdiction, this conces- 
sion rendevs it impossible for the court 
making it to bring the decree within the ex- 
ception relating to judgments rendered 
without jurisdiction, unless there is one test 
of jurisdiction drawn from the Federal 
Constitution and the Constitu’ion and laws 
of the state in which the decree is rendered, 
to be applied when the validity of the de- 
cree in that state is concerned, and another 
and additional test, drawn from the prin«i- 
ples of international law or fundamental 
principles of justice, to be applied when its 
validity in anothcr state is concerned. This 
seems to be the view generally taken, and is 
sanctioned by the recent decision of the 
United States Supreme Court in Andrews ». 
Andrews, Ady. 8. U. 8. 1902, p. 237, 23 Sup. 
Ct. Rep. 237, which applies the first of the 
above-mentioned doctrines. The New York 
courts, in applying the second doctrine, have 
adopted a somewhat different theory for the 
purpose of avoiding the “full faith and cred- 
it’ provision. The courts of this state, 
while evidently starting with the proposi- 
tion that a law which authorizes a decree 
of divorcee upon constructive service against 
a nonresident is contrary to the principles 
of international law, apparently did not feel 
at liberty to apply those principles to the 
juestion of jurisdic.ion, or to deny alto- 
gether the jurisdiction, in view of the sup- 


| posedly necessary concession of the validity 


of the divorce in the state where granted ; 
but sought to avoid the “full faith and cred- 
it” provisica by arbitrarily limiting the ju- 
risdiction. Originally, the courts of this 
state seem to have taken the view that the 
jurisdiction acquired by constructive service 
against a nonresident was limited to a de- 
termination of the status of the resident 
spouse, and that, therefore, “full faith and 
credit’ could be accorded to the decree by 
granting it such effect, while denying it any 
effect on the status of the nonresident 
spouse. The absurdity of this theory being 
exposed as soon as an attempt was made to 
apply it in eases involving the status of 


| both spouses, it was practically modified by 


limiting the jurisdiction of the determina- 
tion of the status of one, and perhaps of 


| both, spouses within the state where the 
courts that adopt these ‘wo doctrines con: ! 


decree was granted, though there is a ten 
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dency to revert to the original form of the 
theory. 

It will be observed that the necessity of 
resorting to either of the above expedients 
for the purpose of aveiding the “full faith 
and credit” provision arises from the con 
cession, express or implied, that the divo.ce 
is valid in the state where granted. If it 
could be held that the divorce was beyond the 
jurisdiction of the court, even according to 
the ultimate test of jurisdiction in the state 
where it was granted, the “full faith and 
credit” provision would present no diflicul- 
ty because the decree would clearly come 
within the exception as to judgments ren- 
dered without jurisdiction, without the ne- 
cessity of resorting to a double standard of 
jurisdiction, or of admitting that a man and 
woman who, upon a given state of facts, are 
lawfully divorced in one state, are still hus 
band and wife in another. Assuming thet 
the courts are correct in holding that the 
principles of international law, above stated, 

—viz., that jurisdiction of the subject-matter 
of divorce depends upon domicil, and that a 
decree of divorce is not a decree in rem so 
that jurisdiction of the person of the defend- 
ant may be dispensed with,—are so funda- 
mental that the courts of one state are justi- 
fied in refusing to recognize a decree ren 
dered in violation of them in another, not- 
withstanding the “full faith and ecredit’’ pro- 
vision, are those courts not justified in hold 
ing that such a decree is invalid in the state 
where rendered, and, therefore, does not law- 
ful'y atic -t the status of the parties either in 
that state or elsewhere? It is true that the 
statutes of the state may purport to confer 
jurisdiction under such circumstances, but 
they are not the ultimate test of jurisdic- 
tion even when the validity of the decree in 
that state is coneerned. They must, in 
turn, be subjected to the state and Federal 
Constitutions. While the principles of in 
ternational law supposed to be violated by 
a decree rendered under such circumstances 
may not be expressly incorporated in either 
of those Constitutions, are they not (assum 
ing they are fundamental principles of in- 
ternational law) comprehended by the ger 
eral provision as to “due process of law,” 
or, as it is sometimes termed, “the law of the 
land,” which is embeotied in the 14th Amend- 
ment to the Federal Constitution, and in 
most, if not all, of the state Constitutions? 
It is‘obviously impossible to give an exact 


and comprehensive definition of these phras-- 


es, but, as applied to matters within the do- 
main of international law, they would seem 
to comprehend the established principles of 
that jurisprudence—at least those that are 
so fundamental that the courts of another 
state are justified in adhering to them and 
denying the extraterritorial effect to a de- 
eree of diverece rendered in violation of 
them, notwithstanding the “full faith and 
credit” provision. The early part of the 
history of the now well-established principle 
that a purely personal judgment rendered 
upon constructive service against a ron- 
resident, who did not appear, is invalid even 
in the state where rendered, followed very 
nearly the same course as the second of the 
doctrines now under discussion. That prin- 
ciple was originally regarded as applicable 
only when the validity of a judgment ren- 
dered in another state was concerned, and 
the courts that applied it generally conceded 
the validity of the judgment in the state 
where rendered, while holding that it did 
not come within the “full faith and credit” 
provision because it was rendered without 
jurisdiction (evidently meaning without 
jurisdiction tested by the principles of in- 
ternational law), until the question as to 
the validity of such a judgment in the state 
where rendered was presented to the United 
States Supreme Court im the ease of Pen- 
noyer v. Neff, 95 U. S. 714, 24 L. ed. 563, 
when Justice Field pointed out that such 
concession was not only unnecessary, but 
improper, because if (in the language of the 
previous decisions) the court which ren- 
dered the judgment had no jurisdiction over 
the persen of the defendant, and if the 
whole proceeding without personal service 
or appearance is coram non judice and 
void; if to hold a defendart bound by such 
judgment is contrary to the first principles 
of justice—the judgment is contrary to due 
process of law, and is therefore invalid in 
the state where rendered. (For the hi tory 
of the principle, see note to Pinney rv. Prov- 
idence Loan & Invest. Co. (Wis.) 50 L. 
A. 577.) 


From the point of view of a court that 


> 
Xe 


holds to these principles of international 
law with reference to jurisdiction in di- 
voree, it isnot apparent why the reasoning 
upon which the doctrine of the last case 
rests (rejecting the obiter expressions there- 
in as to the nature of a decree of divorce) 
does not lead to the conclusion that the di- 
vorce is invalid in the state where grante, 
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assuming the provision as to due process of 
law applies to the subject of divorce at 
all,_—a question that will be discussed pres 
ently. It is true that, even if the theory 
here suggested, which applies a single stand 
ard of jurisdiction, were to be adopted by 
all the states, there might still be a practi 
cal diversity of marital status in case of de 
crees rendered in favor of 


resident spouses 


against nonresidents upor  constru-tive 


service ; 
der either of the other be 
sarily inherent in the theory itself, but would 
result from the different views taken by the 


of d 


theories, neces- 


courts iiferent states as to the sufficiency 
ol from the differ- 
ent findings of jurisdictional facts. In the 


nature of things, the diversity arising from 


constructive service, or 


the latter source can never be avoided so long 
us the courts of one state have the right to 
go behind the findings of jurisdictional facts 
of another. The diversity arising from the 
former source would, under the theory of a 
single standard of jurisdiction, continue 
only until a decision by the United States 


Supreme Court as to the suiliciency 


of con- 
structive service as against nonresidents in 
divorce suits. It is obvious that, under any 
theory, a decision the United 
Court the suffi 
ciency of such service under a given state 


other 


States 


by 
Supreme against 
of facts, rendered upon appeal from a decree 
of a court of one state refusing to recog- 
nize a divorce granted in another, would 
leave the courts of either state at liberty to 
grant divorces upon such service in domestic 
suits, while still refusing to recognize such 
divorcees grarted under the same cirecum- 
In fact, 
just this condition has resulted from the de- 
cisicn in Andrews v. Andrews, Acy. 8. U.S. 
1902, p. 237, 23 Sup. Ct. Rep. 237, that a 
divorce granted by a court of a state in 
which neither of the parties was domiciled 


stances by the courts of the other. 


but tie diversity would not, as un- | “li 


is not entitled to recognition in another | 


state, if the ccurt meant to imply that it 
must have held the divorce valid upon a di- 
rect appeal from the court which granted it, 
assuming that the statute of the forum pur- 
ported to dispense with domicil as a juris- 
dictional requisite. Upon the other hand, 
if the theory here suggested can be adopted, 
the decision in the last case necessarily in 
volves the proposition that a decree of di- 
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that this theory rests upon the assumption 
that the marital relation is within the pro- 
tection of the provision of the Federal Con- 
stitution forbidding any state to deprive a 
person of life, liberty, or property without 
due process of law; and it must be admit- 
ted that serious difficulties are encountered 
in establishing this proposition. In the 
first place, the marital relation, apart from 
property rights involved, neither 

“liberty,” nor “property.” More- 
over, the United States Supreme Court in 
Maynard v. Hill, 125 U. 190, 31 L. ed. 
Uo4, S Sup. Ct. Rep. 723, upheld the valid- 
ity of a divorce granted against a nonresi 
dent by a territorial legislature without any 


‘ause assigned. 


is 


Ss. 


Again, most of the courts 
in treating the subject of jurisdiction of di- 
voree that the due 
process provision was not applicable, or at 
In Maynard v. Hill, 
nowever, the divorce was evidently not at 
tacked upon the ground that it was con- 


trary to due process of law,—at least there 


seem to have assumed 


least have ignored it. 


is no reference to that constitutional provi- 
sion; and the decision was upon the ground 
that marriage is not a contract within the 
meaning of the prohibition of the Federal 


Constitution against the impairment of 
contracts by state legislation. Justice 


Field, who wrote the opinion in that ease, 
as well as in Pennoyer v. Neff, seems to have 
assumed in the latter case that the due pro- 
cess provision was applicable to a divorce 
suit, for he suggested, purely as obiter dic- 
ia, however, the res theory as a means of 
taking a decree of divorce out of the doc- 
trine there laid down by him with respect 
per divorce 
suit as a proceeding in rem, constructive 
service would, of course, be suflicient to meet 
the requirements of due process of law. If 
he had been of the opinion that the due 
process provision did not apply to the mari- 
tal relation, a mere statement to that effect 
would have taken decrees of divorce out of 
the doctrine there announced without resort- 
ing to the res theory to justify constructive 
service in such cases. So, the South Caro- 
lina supreme court, in McCreery v. Davis, 

195, 28 L. R. A. S. E. 178, 
discussing the question whether a divorce 
granted in another state was entitled to rec- 
ognition, seems to assume that the jurisdic- 


oO sonal decrees. 


Treating a 


99 


655 


yorece granted under such circumstances is| tion of the court must be tested by the due 
not valid even in the state where rendered. | process provision; and that seems also to 
From what has been said it is obvious! have been assumed by the Louisiana su- 


to 
su- 
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preme court (Butlcr v. Washington, 45 La. 
Ann. 279, 19 L. R. A. 814, 12 So. 356), and 
by the Wisconsin supreme court (Hubbell 
©. Hubbell, 3 Wis. 662, 66 Am. Dec. 702), in 
passing upon the jurisdiction of a domestic 
court to grant a divorce upon constructive 
service against a nonresident. While in the 


latter cases it was held that constructive | 


service was sufficient, that conclusion was 


reached reluctantly by the Wisconsin su- | 


preme court, rotwithstanding that the local 
statutes expressly purported to confer ju- 
risdiction under such circumstances. And 
it is significant that when the question 
arose in that court as to the recognition of 
a decree of divorce rendered under such cir- 
cumstances in another state, it held that, 
having upheld the jurisdiction of the local 
courts to grant divorces under such circum- 
stances, it could not logically deny the ef- 
fect of such a decree when granted by the 
courts of sister states,—an example of con- 
sistency which has not been much emulated 
by the courts of other states. 

It would, perhaps, be difficult to bring a 
divorce suit within the protection of the due 
process provision by virtue of the property 
rights dependent upon the relation, since 
most, at least, of such rights are not vested 
so as to be, of themselves, within that provi- 
sion, though it seems to be otherwise with 
respect to curtesy initiate after birth of is 
sue, which, though it may be cut off by a 
valid divorce (2 Bishop, Marriage, Divorce, 
& Separation, § 1644) because a divorce de- 
feats the condition of its consummation, 
is nevertheless vested in the sense that ix 
cannot be defeated by an act of the legisla- 
ture. See note to MeNeer v. MeNeer 
(11l.) 19 L. R. A. 256. It might, perhaps, 
be piausibly argued with reference to such 
right that, if it were possible to grant a 
valid divorce without observing the require 
ments of due process of law, it might re- 
sult that a husland would be deprived of a 
vested right without due process of law. 
The only way in which that result could be 
avoided would be to hold that while a di- 
vorce granted without due process of law 


would be valid, it would not, under such cir- | 


cumstances, have its full effect. But, how- 
ever it may be with respect to any argument 
based upon the property rights involved in 
the marital relation, it would certainly 
seem that such relation itself, apart from 
any property rights involved, should be re- 
garded as within the protection of the pro- 


| vision. Unless the fundamental principles 
| of international law respecting jurisdictioa 
| in divorce can be regarded as within the 
protection of that or some other constitu- 
| tional provision, there is no apparent limit, 
except such as may be voluntarily assumed, 
upon the power of a state to grant divorces 
which shall be valid and effectual to deter- 
mine the status and rights of the parties,— 
at least within the state; and the denial of 
their effect in another state necessarily in- 
volves bewildering complications of marital 
relations, involving, not only the parties to 
| the divoree, but their children, and the chil- 
dren of subsequent marriages which either 


| may contract. 


| 
- ; , 
| No Seat, Half Fare. 
| The ery, “No seat, no fare,” which exas- 
perated and long-suffering street-car passen- 
gers have often adopted, is wisely modified 
by a recently published proposition that 
street-car passengers should be compelled to 
pay only half fare unless able to obtain a 
seat. The repudiation of any obligation to 
pay fare for a ride without a seat has never 
commended itself to the public sense of jus- 
tice, though it often seems to the desper- 
ate passenger a proper penalty to enforce. 
3ut there is something of reason in the 
claim that a passenger compelled to stand 
jammed between others in a swaying mass 
ought not ta pay as much compensation for 
that form of punishment as other passen- 
gers pay for a comfortable seat. The pow- 
er of the legislature to limit the fare in ac- 
| cordance with the measure of the service is 
unquestionable, provided it does not go to 
|the extent of confiscation or taking of the 
| carrier’s property without due process of 
| law. A great number of decisions to this 
| effect are reviewed in a note in 33 L. R. A. 
177, some of which show that municipali- 
| ties are often given powers large enough to 
| cover the regulation of the subject by ordi- 
nance. The right to ride free if no seat is 
provided will never be generally demanded. 
But the right to ride for less than the reg- 
ular rate if no seat is furnishod may be 
claimed with perfect justice, and a demand 
of this kind has a reasonable prospect of 
| success. 
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Taxation of capital stock of, in United 


ins and Sewers. 





is liable for the expense of drain- 
ge ({.) Basis for liability (II.) 
consideration of principles involved; 


(IIL.) the fule that assessment de- 


pends on benefit: (a) assessment 
according to benefit valid: (b) ad- 
justment of the assessment (1) 
benefit must be certain; (2) indirect 
benefits; (3) what benejits consid 
ered; (4) relation between benefits 


and assessment; (5) excessive assess- 
ment; (6) land suflicier drained ; 
(7) set-off of benefits and injuries 





(8) omissi mn of benefited land; (1V.) 
drainage districts; (V.) area assess- 
ments; (VI.) public liability; ( VII.) 
assessment runs with the land; 
(VIII.) exemptions; (1X.) renewal 
and maintenance 

Judzment. 

Effect of judgment against one joint tort 
feasor upon liability of the other :— 
(J.) Scope; (II.) judgment alone as 
a bar: (@) in England: (b) in the 
United States; (III.) issuance of ex- 
ecution after obtaining several judg- 
ments and « ting de melivribus dam- 
nis; (IV.) judgment with satisfaction 
in whole or in part (V.) proceed 
ings before entry of judgment; (VI.) 
simmuary 

Mill's. 

See WATERS. 

Public Improvements. 

Who is liable for the expense of drain- 
age 

Taxes. 

Taxation of capital stock of corporations 
in the United States:—(I.) Proem 
(a) scope of note; (0b) definitions; 
(1I.) what capital stock is as a sub- 
ject of taxation; (III.) concerns tax- 
able on capital stock: (a) domestic 
corporations; (b) consoli°ated cor 
porations: (c) foreign corporations : 
(dq) mutual companies; (ec) unincor 
porated associations; (IV.) taxable 
elements and determining faciors in 
the taxation of capital stock: (a) 
capital,—-authorized, subscribed, or 
paid in; (b) property and assets in 
gross: (c) property out of bounds: 
(d) property situated, cavital em 
ployed, or business done, within the 


410 


a-9 
Ove 


tuxing jurisdiction: (1) in general; 
(2) domestic corporations; (3) for 
eign corporations ; (e) intangible 
property : (1) franchises (2) 4 

| ents and copyrights; (3) good will; 





(4) stocks in other corporations: (5) 
United States bonds; (6) miscel 
lancous; (f) surplus, reserve funds, 
accumulations, profits, income, earn- 


ings, ete. ; (g) dividends ; (h) 
| shares: (1) in general; (2) issued 


and outstanding; (3) ct per: (4) at 
market or actual value; (i) debt; 





(V.) stockholders: (a) residents: 
(1) in domestic companies (2) in 
foreign companies; (b) nonresidents : 
| (1) in domestic companies; (2) in 
foreign companies: (c) miscellaneous ; 
| (VI.) dividends; , VII.) duty of cor- 
porations to collect taxes upon their 
share stock; (VIILI.) double taxatior : 
i (¢) corporations and stockholders; 
| (>) capital stock and corporate prop 
| erly; (c) in general; (IX.) valua- 
| tion: (@) in general: (b) deduc- 
} tions: (1) indebtedness: (2) real 
| estate and other tangible property ; 
{ (3) intangible assets; (4) miscel 
laneous; (X.) exemption; (XI.) limi 
tations; (XII.) statutory construc 
tions; (XIII) administration § and 
relief: ({@) when liability begins; 
| (b) practice and procedure of as- 
sessors (c) acts and emissions 
| of taxpayers; (d) suits, actions, and 
proceedings: (1) judicial supervi 


sion; (2) parties; (3) enforcing pay 

ment: (4) recovery back; (5) mis 

cellaneous; (XIV.) ccnclusion 513 

| Torts. 

| Lffect of judgment against one joint tort 

feasor upon liability of the other 410 

Waters. 

See also DRAINS AND SEWERS. 

| liow far grant of mill includes water 

rights 4ST 

‘he part containing any note indexed will 

be sent with CAsE AND COMMENT for one year 

| for $1. 





Among the New Decisions. 
| Action. 
sai 
A joint action against a municipal corpo- 


| ration, a street railway coinpany, and a con- 
| tractor working for the latter, for injuries 
caused by the negligent obstruction of the 
street, is held, in Weist v. Philadelphi: 


L 
(Pa.) 58 L. R. A. 666, not to be maintain- 
able, on the theory that it was the duty of 
the municipality to keep its streets free 





from obstructions, and that the company 
and contractor were negligent in placing 
‘and continuing the obstruction in the street, 


Ww 


CASE AND 


since there was no concert of action between 
defendants, and the duty of each was di 


ils 


tinct and of a different nature. 


Anarchy. 


See SEDITION. 


Banks. 

Money received by a banker from one 
about to lease property, to be kept as secur- 
ity for the performance of his undertaking 
to the property owner, is held, in Wood 
house v. Crandall (Ill) 58 L. R. A. 385, to 
be held by the bank as trustee, and the bank 
is held to acquire no title to it as part of 
its general fund, although it mingles the 
money with its funds. 


Carriers. 

The holder of a steamboat ticket is held, 
in liughson v. Winthrop Steamboat Co. 
(Mass.) 5S L. R. A. 432, to have no right 
to recover damages because the boat leaves 
before the advertised time and before he is 
aboard, if, before it leaves, the government 
inspector |.as refused to permit any more 
persons to go aboard because the number 
permitted by its license has been reached. 


Constitutional Law. 


See also ScuooLs. 


| 
| 


An act providing for the appointment of 
a chicf examiner, who, with the approval of 
the governor, shall appoint six district ex- 
aminers, to any one of whom a person de- 
siring to act as steam engineer shall make 
application for a license, and making such 
examiner the exclusive judge as to whether 
the applicant is trustworthy and compe- 
tent, but exempting from examination any | 
person who has been employed continuously | 
as a steam engineer in the state for a period 
of three years next prior to the passage of 
the act, is held, in Harmon v. State ex rel. 
Gard (Ohio) 58 L. R. A. 618, to be uncon- 
stitutional. 

A plaintiff in a pending action for penal- | 
ties allowed by a statute is held, in Cleve-’ 
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land, C. C. & St. L. R. Co. v. Wells (Ohio) 
58 L. 2. A. 651, to have no such vested right 
in such penaities before the recovery of a 
judement in such action as will render un- 
constitutional as to him the repeal and 
ainendment of the statute, when it is pro- 
vided in the amended statute that it shall 
apply to all actions pending. 

A statute exempting to married men or 


ls of families their earnings for person- 


heat 
al services rendered within sixty days next 
preceding the levy of execution, by garn- 
ishment or otherwise, being reasonable, and 
directed to the remedy, and not the right, is 
held, in Kirkman rv. Bird (Utah) 58 L. R. A. 
G69, not to be an unconstitutional impair- 
ment of the obligation of contracts entered 


into prior to its passage. 


Contracts. 

A contract between a wife ’and her solici- 
tor, providing that, for his services in pro- 
curing an allowance of alimony and enfore- 
ing its payment, he shall receive a share of 
the alimony recovered, is held, in Lynde v. 
Lynde (N. J. Err. & App.) 58 L. R. A. 471, 
to be void, not only because a claim for ali- 
mony is incapable of assignment, but also 
beeause the contract is in contravention of 
public policy. 


Bills and Notes. 


A certificate of stock of a corporation, ex- 


| pressed on its face to be transferable only 


on the books of the company at its office, 
personally er by attorney, on surrender of 
the certificate, and transferred in blank 
upon its back, is held, in Farmers’ Bank v. 
Diebold Safe & L. Co. (Ohio) 58 L. R. A. 


620, not to be a negotiable instrument. 


Corporations. 


See also BILLts AND NOTES. 

An action to enforce the individual lia- 
bility of stockholders of a dissolved corpo- 
ration is held, in Blair v. Newbegin (Ohio) 
58 L. R. A. 644, to be maintainable in an- 


| Other state by a judgment creditor of the 


corporation, without making the corpora- 
tion a party. 
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7 SS ek ek 0d Ghoke 
Cotenancy. reas < alamity it is held, in Cait 1 m ites 
S WATEI Casualty Co. r. Kacer (Mo.) 58 L. R. A. 
‘ S y is. . ; 

136, that there is no presumption of surviv- 


reel orship. 


Courts. — 
A husband and wife having their matri- Executors and Administrators. 
monial domicil in the state, and the domicil ane 
of the wife being also there, it is held, in The lands of an intestate are held, in 


‘ . ‘ . ‘ a { hin ~2 > ‘4 
Kempcon vc. Kempson (N. J. Err. & App.) | 8?! e liull (Ohio) 58 L. - \. G41, not to 
58 L. R. A. 484, that the court of chancery, | be Subject to sale to pay the costs of ad- 
of ° . ° at “Ini “ation alone ‘Ve r} S “t > > 
on a bill filed by the wife, has jurisdiction ™inistration alone, though subject t the 
to enjoin the husband from prosecuting a | P&yment of his debts and the year’s allow- 
suit for divorce in another state, the juris- ®"ce to the widow and minor children, in 
diction of which he had inveked on a false ©#5¢ the personalty is insufficient, and 


and fraudulent allegation of his residence Charges of administration incident to the 


in that state. sale of the land. 
Damages. : 
Husband ard Wife. 
Damages for mental suffering are held, in See also Covats. 
Kline v. Kline (Ind.) 58 L. R. A. 397, to 
. . ’ : Tk xeuse . each of vvomise oO 
be properly included in the compensation To exeu the br 1 of a promise of 
; . . arriagve or he vro ( illness. it is kk 
awarded to one upon whom an assault ig) ™@'Tige on the ground of illness, it is held, 


committed by coercing him into abandoning !" Smith v, Compton (N. J. Err. & App.) 
; : : . rg > { } here » anal s 

a house by threats of shooting him with aj,°”°> L.. R. A. 480, that there must be such a 
eae : 3 ; a tala Re i a tc 

gun which the assailant points at him. Serene Cr Capen Us Cinenees 2S Ten 
ders t 


he making of the marriage contract, 


and the consummation of the marriage by 
Descent and Distribution. |marital intercourse, impossible. 
| 
The illegitimate child of a woman who 
lies before her brother is held, in Moore v. | Tllegitimates. 
Moore ({Mo.) 58 L. R. A. 451, to be capable | See Descent AND Disteinvution. 
of inheriting her share of the brother's es- 
tate, under a statute making bastards capa 
ble of inheriting, on the part of their moth- : 
er, in like manner as if thes had been law- Imprisonment fer Debt. 
fully begotten of her. ial 
ee A final money decree for alimony is held, 
in State v. Cook (Ohio) 58 L. R. A. 625 


Drains and Sewers not to be a debt within the purview of the 
ae . ° : eh eas . . . 
constitutional inhibition against imprison- 


See PusLic IMPROVEMENTS. ment for debt. 





An adverse user of an easement for the | 
period specified in the statute barring ac- | . : 
tions for the recovery of land is held, in Injunction. 
Boyce v. Missouri P. R. Co. (Mo.) 58 L. R. See Courts. 
A. 442, to raise a conclusive judicial pre 








sumption of a prescriptive right by lost 
grant. 


Judgment. 








Evidence. A satisfied judgment against the com- 


a plaining witness, magistrate, and constable 
In case of the death of two persons in al for false imprisonment under void proceed- 


held, 


625, 


f the 
‘ison- 


com- 
stable 
weed- 






CASE AND 
ings is held, in Blackman v. Simpson ( Mich.) 
58 L. R. A. 410, to bar a subsequent action 
against the sheriff in whose custody defend- 
ant was placed, although the first suit cov 
ered only the time until defendant reached 
the sheriff’s custody, while the second one 
seeks damages for the period from that 
time until his release. 

An unsatisfied judgment in replevin 
against a sheriff for wrongful seizure of 
property under execution is held, in Wood- 
worth «. Gorsline (Colo.) 58 L. R. A. 417, 
not to be a bar to a subsequent action in 
trover to recover the value of the property 
from those who executed the indemnity 
bond, 


Levy and Seizure. 


A lecomotive engineer is held, in State 
cx vel. 1. X. L. Grocery Co. v. Land La. 
58 L. R. A. 407, not to be a laborer within 
the meaning of a statute exempting th 


wages of a laborer from seizure. 


Limitation of Actions. 

An expression of ability om the part of 
the debtor to pay his debt, followed by part 
payment, is held, in Succession of Slaugh- 
ter (La.}) 58 L. R. A. 408, to be nothing 
more than a mere acknowledgment of the 
existence of the debt, and not to operate as 
a renunciation of an acquired prescription 


Ilaster and Se-vant. 

The act of an employee in charge of a 
gravel train who, after having tried in vain 
to prevent urchins from hanging to the end 
ef the traim by warnings and threats, 
catches one of them and lectures him, is 
held, in Palmisano v. New Orleans City R. 
Co. (La.) 58 L. R. A. 495, not to render the 
master liable, where the child, upon being 
released, runs blindly in a direction con- | 
verging with that of a coming car, and col- | 
lides with the ear, and is injured. | 

Injuries caused by the failure of a fore- | 
man, who has assumed the duty of warning | 
a workman in the bottom of the trench 
when dirt is to be dumped into it, by other | 


workmen, to give the warning in a partion: 
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lar instance, is held, in McLaine v. Head & 
Dowst Co. (N. H.) 58 L. R. A. 462, not to 
render the master liable, since the master 


is under no duty to thus warn the employee. 


Mills. 


See WATERS. 


Municipal Corpcrations. 


Injuries caused by the negligent manage- 
ment of a steam roller used in repairing a 
highwey by the state highway commission- 
r are held, in Hall v. Coneord (N. TH.) 58 
L. R. A. 455, not to render the municipality 
liable, where the whole territory of the mu- 
nicipality is by statute constituted a high- 
district, and placed under the super- 


intenden 


os 
tA 


s of such commissioner, who is 
given charge of the roads and bridges in the 
care of the city, and under whose direction 
all repairs thereon must be made. 


Nuisance. 

The owner of a dwelling-house, which he 
himself occupies as a home, is held, in Swift 

Broyles (Ga.) 58 L. R. A. 390, to be enti- 
tled to just compensation for the annoy- 
ance and discomfort oecasicned by noxious 
gases and other harmful and injurious sub- 
stances sent out into the air by the main- 
tenance of chemical werks on adjoining 
premises, 

The renewal by a tenant of his lease after 
the creation by a third person of a nuisance 
by his method of conducting his business, 
injuriously affeeting the right of occupancy 
and the tenant’s private property, is held, 
in Bly v. Edison Electrie Illum. Co. (N. Y.) 
58 L. R. A. 500, not to preclude the tenant 
from maintaining an action to abate the 
nuisance and to recover damages for his in- 
juries. 


Offices. 


. 
A county treasurer is held, in Gross ¢. 


Whitley County Commissioners (Ind.) 58 
L. R. A. 394, not to become entitled to the 


compensation allowed by a prior act during 
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the time in which a decision holding void ries of all teachers, to be paid into a fund 
the act in force when he took office remains for the purpose of providing annuities for 
unreversed; but upon the reversal of such teachers becoming incapacitated by reason 


el 


decision his rights since he entered upon the of long service, is held, in State ea . Jen- 


discharyve of his duties are held to be gov- nison v. Rogers (Minn.) 58 L. R. A. 633, 


erned by the later act. tu be unauthorized and void. 
Proximate Cause. Sedition. 
A prior and remote cause is held, in Mis The publication of an article advocating 


souri P. R. Co. v. Columbia (Kan.) 58 L. the murder of rulers and the destruction of 
It. A. 599, not to furnish the basis of an ae- organized society is held, in People rv. Most 
tion for the recovery of damages if such, (N. Y.) 58 L. R. A. 509, not to be protecte 
remote cause did nothing more than furnis by a constitutional provision that every 
the condition, or give rise to the occasion, citizen may freely publish his sentiments 
by which the injury was made possible, and on all subjects, being responsible for the 
there intervened between such prior or re- abuse of that right. 

mote cause and the injury a distinct, unre 


lated, and efficient cause of the injury. 


Strest Railways 





Public Improvements. If one in charge of an electric ear, seeing 
ae that a horse is frightened by the approach 
Authorizing drainage districts to destroy of the car, and that its driver is in danger, 
county bridges when necessary witho t re- continues to sound the gong or ring the bell, 
quiring their replacement, is held, in Heff- and further frightens the horse and causes 
ner v. Cass and Morgan Counties (Ill.) 58 it to run away, the car company is held, in 
L. R. A. 353, not to violate constitutional Oates v. Metropolitan Street Ry. Co. (Mo.) 
provisions authorizing the vesting in munic- 58 L. R. A. 447, to be liable for the injuries 
ipal authorities of power to assess taxes thereby caused to the driver. 
which shall be uniform, and forbidding the 
legislature io impose taxes upon municipal 


corporations or their inhabitants for corpo- 
Sunday. 


rate purposes. 


An assessment of a fixed sum per linear 


foot upon property fronting upon, or con- For a butcher to sell meat to his custom- 


nected with, a sewer improvement is held, ¢'S ©” the Lord’s day is held, in Arnheiter 


in People ex rel. Scott v. Pitt (N. Y.) 58 °: State (Ga.) 58 L. R. A. 3592, not to be a 


L. R. A. 372, to be within the power of the work of “necessity or charity,” within the 


legislature, without anv hearine as to the eXx¢eption ef a statute forbidding any person 


; . : . . : erate his ci nega . > 
justice of such rule of apportionment, te pursve his busin cr work on the 


Lord’s day. 


Schools. 
Taxes. 
An act providing for the deduction of a es 
percentage from the salaries of publie For the purpose of ascertaining the value 


school texchers to provide a pension fund for of the capital and franchises of a corpora 
their benefit is held, in Hubbard r. State tion for purposes of taxation, it is held, in 
ex rel. Ward (Ohio) 58 L. R. A. 654, to be State Board of Equalization v. People ex 
unconstitutional either for lack of uniform- rel. Goggin (IIL) 58 L. it. A. 513, that the 
ity. or as a taking of private property from market value of the capital stock and the 
one citizen for the benefit of another. fair cash value of the bonded indebtedness 

A rule of a board of education providirg may be added, and the value of the tangible 
for a deduction of 1 per cent from the sala- property deducted from the amount, 





m- 
er 


he 
on 


he 
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Telegraphs. 

A telegraph company whiel, upon orde 
by telegraph, issues and delivers its check 
by mistake to the wrong party. is held, in 
Western U. Teleg. Co. (Minn 


58 L. R. A. 433, to be liable in the amount 


Burrows 


thereof to an Innocent purchaser for value. 


Waters. 


\ sate of his interest oy one tenant in com 
mon of a mill to the other is held. in Cox v. 
Ifowell (Tenm.) 58 L. R. A. 487, to carry 
the appurtenances necessary to its eperation 
as thev existed when the sale was made, 
ind to prevent his subsequently withdraw 
ing water from the stream. for manufae 
turing purposes on his own land, to the in 
jury of the mill 

One who stores water along a_ stream 
which is a natural highway for running 
logs, and discharges it for the purpose of 


aiding a drive, so as to increase the natu 
ral volume of the stream and overflow and 
wash away the banks, is held, in Brewster 
e. J. & J. Rovers Co. (N. Y.) 58 L. R. A. 
495, to be Liable for the injury thereby 
caused to riparian owners. 

\ municipal corporation which, without 
a legal appropriation in which the riparian 
owner is afforded an opportunity to obtain 
compensation, causes its sewage to be emp- 
tied into a natural watercourse, thereby 
creating a nuisance inflicting special and 
substantial damages on such proprietor, is 
held, in Mansfield v. Balliett (Ohio) 58 L. 
Rk. A. 628, to be liable to an action for the 
damages so sustained. 

\ municipality situated on a_ natural 
flowing stream is held, in Canton r. Shock 
Ohie) 58 L. R. A. 637, to have no right to 
materially diminish the flow of water in 
such stream, te the injury of a lower pro 
prietor, by supplying water to persons out 
side of the municipality, or by supplying to 
manitactories for power purposes more than 
a reasonable share of such water. 


New Books. 


“Collier on Bankruptey.” 4th Ed. Sy 
Willian H. Hotehkiss. (Matthew Bender, 
Albany, N. Y.) 1 Vol. $8. 
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“Smith’s Probate Law.” New and En- 

(Little, Brown, & Co., 
1 Vol. $5. 

“The New Revised Cole of 1903 of South 
Dakota.’ The State 
1 Volk. $ 

“Session Laws of 1903 of South Dakota.” 

The State Publi hing Co. 1 Vol. $ 

“The Probate Laws of Massachusetts.” 
With Notes of Decisions. 2d Ed. By Wil- 
lian KE. Fuller. (George B. Reed, Boston, 
Mass.) 1 Vol. $6 


“Practice in Personal Actions in the 


larged Ldition. 


Boston, Mass.) 


Publishing Co., 
Pierre, S. D.) 


Courts of Massae‘usetts.” By Sidney Per- 
ley. Ceorge B. Reed.) 1 Vol. $6.59. 

“Preparation of Wills.” With Appendix 
of Vorms. A Book of Massachusetts Law. 
2d Ed. By George F. Tucker. (Ge rge B. 
Reed. 1 Vol. $3.59. 

“Index-Digest of the Reports of the Su- 
preme Court of Utah.” Vols. 1-25. By 


Clesson S. Kinney. (Clesson S. Kinney, 
Salt Lake City, Utah. 1 Vol. $15. 


“Silvernail’s Am otations.” Vol, J¥- 
Annotations to the General Laws and Stat- 
utes of the State of New York. By John 
Power. (W. C. Little & Co., Albany, N. 
TS $6.50. 

“Digest of Appellate Divi-ion Reports.” 
By Willard S. Gibbons. (W. C. Little & 
Co.) 1 Vol. $6.50. 

“Eastman on Bankruptey.” With Amend. 
ments of 1903. (T. H. Flood & Co., Chiea- 
go, Ill.) 1 Vol. $4. 
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Recent Articles in Caw Journals 
and Reviews. 

“Amendments to tie Bankrupt Law of 
1S9S."—56 Central Law Journal, 163. 

“Labor Competition and the Law.”—19 
Law Quarterly Review, 37. 

“Negotiable Instruments Law: A Course 
of Study.”—20 Banking Law Journal, 7. 

“The Negotiable Instruments Law: Nee- 
essary Amendments.”—16 Harvard Law Re- 
view, 255. 

“Conflict of Laws: Substance or Obliga- 
tion of Contract Distinguishe | from Reme- 
dy.”"—16 Harvard Law Review, 262. 

“Fraud as an Element of Unfair Competi- 
tion.”"—16 Harvard Law Review, 272. 

“Interstate Extradition of Federal Pris- 
oners.”-—65 Albany Law Journal, 5. 

“Handwriting Expert Testimony.”—65 
Albany Law Journal, 9. 
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The Humorous Side. 


TRE MAXIM 
When 


AND THE Mt : 
Romans, do as th 


sE:— 


visiting the Romans 


when in Chinatown and compli 


the Ww: 


th ste 


Cough in 
the Turk; 
In Ireland 


go to kirk; 


consonants Russia, drink coffee with 


Liss blarney ‘in Scotland 


stone, 


drink from 


a student of the classics 


With now anti-draft from some 


tin this ; 
Wherevet 


best ; 


you may tarry, be a native at your 


Corsuctudo loci, obscrvanda cst. 


Ht We <. 


Wwis- | 


LISTENED TO THE WrONG STARS.—A New 


York city correspondent sends 


lowing incident: Some 


years 


bright and witty Judge George G. 


was on the bench listening to 


flowery lawyer arguing a motion 


him. The 
his 


your honor, that precedent was established 


youthful limb of the law weunl 
“VW 


lV, 


up peroration by remarking, 
when the stars first sang together.” “Well,” 
said the judge, “it will cost you ten dollars 


for being at that concert. 1 deny your mo- 


tion.” 

A JOINT AND Severat Oatin.—The follew- 
ing unique legal document was sent us by 
a correspondent: 

“This is to certify that I T- 
M— S— 


by solomy swar that neather one of them 


P 
—— Due hear 


— and J—— 


Shal tast Liquor for one Year from the 10 
day of April 1902 on to the 10 day of April 
1903 so Ilelp me god. 
“T———_ M 
of 


S aes 


“Mach 


sworn this 


the above names being Duley 
of April 1992 
O 


10 day 
I ae 


“Justice of peace.” 
| It looks as if the parties who swore off 


wrote the document themselves before their 


swearing off went into operation. 


A Case or EMerGency.—<A correspondent 


is reminded, by a recent item in this col- 
red i 


the early history of Illinois, and which may 


umn, of a ease which he says happe in 


interest some of our readers, even if they 
have seen it before, where a justice of tle 
fellow for “hoss stealing.” 
tated that 
emergency, and that he had no time to eall 
He 
tried the man, found him guilty, .and or- 
bed cocd 


the man 


peace hung a 


The old justice it a case of 


was 
a jury, but would try the case himsclf. 


dered the constable to tale out the 
from his bed, and proceed to hang 
at once. Some friend of the accused, seeing 
off for 
haste, and prompt- 


he had 


power or jurisdiction to hang a man. 


how things were going, rushed a 
lawyer, who came in hot 
| ly informed the justice that no 
The 
old justice locked at him with surprise, and 
, I haint! 


go behind the smokehouse and look at that 


answered, “The If you will 
there apple tree, you will see whether I can 


{do it or not.” The thing wes done. 





